
FrankS. Simone Suite 1000
Government Affairs Director 1120

20
th Street, NW

Washington DC 20036
202-457-2321
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January13, 2004

VIA ELECTRONICFILING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S.W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,WC DocketNo. 03-228,Section272(b)(1)’sOperate
IndependentlyRequirementfor Section272 Affiliates

DearMs. Dortch:

OnMonday,January12, 2004,AryehFriedmanandtheundersigned,
representingAT&T, metwith ScottBergmann,PamelaMegnaandChristi Shewmanof
theWireline CompetitionBureau’sCompetitionPolicy Division. Thepurposeofthe
meetingwasto reviewAT&T’s filed commentsin theabove-captionedproceeding.
Theattachedoutline reviewsthetopicscoveredandthepositionstakenby AT&T in
this proceedingandcoveredatourmeetingtoday. In addition, theoutline, when
discussingtheefficiencyofa pricecapregime,referenceslegislationrecentlypassedin
thestateofFlorida. At the FCCstaffsrequestI haveattachedacopy ofthe Florida
statuteto thisNotice.

Consistentwith Section1.1206oftheCommission’srules, I amfiling one
electroniccopyofthisnoticeandrequestthatyou placeit in therecordoftheabove-
captionedproceeding.

Sincerely,

ATTACHMENTS

cc: S. Bergmann
P. Megna
C. Shewman

L



WC DocketNo. 03-228
Section272(b)(1)’sOperateIndependentlyRequirementfor Section272 Affiliates

L The CommissionMayNot, AsA Matter ofLaw,Modify Or Eliminate Its Joint
Ownershipor OI&M Safeguards

1. Section272(b)(1):The“operateindependently”expresslyprecludes
integrationoftheBOC’s local networkfacilitieswith the long distancefacilities ofthe
§ 272 affiliate. Eliminationofthejoint ownershipandOI&M safeguardswould resultin
dependent,not independent,operation.

2. Section272(a): Congress’sseparateaffiliate requirementis acomplete
barto the integrationoftheBOC’s local andlong distancefacilities. Eliminationofthe
joint ownershipandOI&M safeguardswould maketheBOCs’ § 272 separateaffiliates
into mereshell corporations.

3. TheAct’s non-discriminationprovisions,see§~272(c)(1);272(e)(4):
Commonownershipwill necessarilyprecludenon-affiliatedcompetitorsoftheRBOCs
from negotiatingandacquiringcomparableinterestsin theRBOCswitchesand
transmissionfacilities. Because§ 272(e)(4)alsounderpinstheserequirements,the
structuralseparationmeasuresatissuemaynotbe limited in duration.

4. Prior Commissiondeterminationsandpolicies: TheCommission’s
decisionresteddirectly on theComputerII, BOCSeparationsOrder, and Competitive
Carrier Ordersandeliminationofthejoint ownershipandOI&M safeguardswould bea
repudiationofthoseOrdersaswell.

5. TheRelevanceofthePriorForbearanceProceedings:

(a) TheBOCsneversoughtforbearancefrom thejoint ownershiprequirement
presumablybecausetheytoo understoodthat thiswasaminimum requirementofthe
statute.Theybarelyaddressthe issueevenin this proceeding.

(b) ASCENTv. FCC: TheCommissioncannotachieveby rulemakingthat
which it is not allowedachi~vingby forbearance.Congressclearly intendedthat thejoint
ownershipandOI&M safeguardsbe in placefor theinitial threeyears,and in obtaining
Section271 approvalthe.BOCsexpresslycommittedto complywith thosesafeguardsfor
aminimumofthreeyears.

6. SBC’s requestfor a“waiver” ofthe SBC/Ameritechmergerconditions
thatregulateOI&M servicesbetweenSBC’s incumbentLEC subsidiariesand SBC’s
“separate”advancedservicesaffiliate (SBCReplyCommentsat 3, n.6) is beyondthe
scopeofthePublicNoticeandis, in any eventwithoutmerit asexplainedin AT&T’s
Oppositionto SBC’s prior requestin thecontextofforbearance.’

1 For the reasonsset forth in AT&T’s Reply Commentsthere is no basis for the

Commissionto preemptthestatesfrom prohibitingjoint OI&M, norcanthe Commission

AT&T Corp.
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II. The Joint Ownershipor OI&MSafrguardsAre Essentialto DeterandDetect
CostMisallocation andDiscrimination, andto Createa LevelPlayingField in the
Long DistanceMarket

1. TheseSafeguardsApply to Core NetworkFacilities: Competitivecarriers
remainhighly dependentuponthe facilities that will now bejointly ownedby theBOCs
andthe Section272 affiliate. Thesefacilities remainessentialfor competitorsto provide
local telephoneservicesaswell asto originateandterminatelong distanceandbroadband
services. The Commission found in the Triennial Review Proceeding that self-
deploymentof competingfacilities would be uneconomicbecauseof enormousentry
barriers.

2. BOC claimsofintermodalcompetitionfrom wirelessandVoice overIP
arehighly overstated,asdemonstratedby AT&T in theNon-DominaceFNPRM.,For
example,theBOCs’ claimsasto wirelessfail to recognizethatwirelessserviceproviders
arehighly dependenton ILEC specialaccessfacilities2 andmateriallyoverstatethe extent
of wirelesssubstitution.Seee.g., 12/10/2003,ChicagoTribune,Demandlacking for
home-to-cellphonenumbermoves,by JonVan(“Local phonecompanieshadpredicted
thathundredsofthousands--possiblyevenmillions--of customerswould abandonwired
phoneservicewhennewfederalrulesallowing sucha switch tookeffect two weeksago.
But thenumberwho actuallyhavetakentheplungeis verysmall, numberingin the
hundreds,SBCCommunicationsInc. reportedTuesday.”)3

A. CostMisallocation:

1. Joint Ownership: Thecostsoftelephonynetworksarelargelyfixed and
largelysharedamonglocal, access,and otherservices.Jointownershipwould
dramaticallyincreasethemagnitudeofjoint andcommoncostsand increasethe
likelihood ofimpropercostallocation.Applying costallocationrulesto jointly owned,
vertically integratedcorenetworkfacilitieswill requirenew anddifficult judgmentsof
inherentlyarbitraryallocationsanddetailedoversightoftheBOCs’ costs.

2. OI&IvI: It wasveryclearfrom Verizon’ssubmissionsthat it intendedto
useanartificially low “incrementalfully distributedcost” methodologyto chargeits long

lawfully grantSBC’s alternativerequestto “clarify” that theAct and OI&M rulesdo not

prohibit otherBOC affiliatesfrom performingOI&M services.

2 Seethe AT&T WirelessNon-DominanceFNPRM Comments,WC DocketNo.

02-112and CC DocketNo. 00-175(filed June30, 2003).

Forthereasonsset forth in AT&T’s Reply Comments,CLECs and othercarriers
often do not providealternativeservicesat all, and wherethey do, they are extremely
limited in scope.

AT&T Corp.
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distanceaffiliate for maintenanceandrepairservices4thatevenBellSouthadmits is
improper.BellSouth’sReplyCommentshereinat 13 andnote27 (admitting that Section
272 affiliate transactionsaresupposedto be basedupon“arm’s length” marketprice
principlesrequiringthattheBOC ILEC realizethefull marketvalueoftheservice
provided,not merelythat it be reimbursedfor its costs).Verizon’s methodologywould
improperlyshift thecostsofthe OI&M servicefrom thelong distanceaffiliate to the
BOC ILEC andits ratepayers.It is this costshiftingthat canfacilitateapricesqueeze
strategy.~

3. EliminationoftheseSafeguardswouldRequireSubstantialStructural
Mod~ficationoftheCostAllocationRulesandExtensiveAuditing: Elimination ofthese
safeguardswould requiresubstantialmodificationofthecostallocationrules(andeven
then,it is far from clearthatthecost allocationrules,asmodified, would be sufficient). It
would alsoinvolve extensiveauditingandmonitoringoftheBOC’s day-to-dayactivities
in orderto ensurethattheBOCswill notusejoint ownershipor OI&M asatool for
anticompetitivepractices.Moreover,afterthefactaudits,suchastheSection272 audit,
havebeenrelativelyineffectivein detectingordeterringBOC misconduct.Seetherecent
VerizonNAL.6

4. PriceCapsDoNotEliminatetheIncentiveor Ability to MisallocateCosts:
The“index” usedto adjustratesis alwayssubjectto changeby theregulator,andthe
typical basisfor alteringtheindex is thata company’scostshaveincreasedat agreater
ratethanthe index. TheBOCshaveenormousflexibility underprice capregulationto
raiseprices.For example,theFlorida legislaturerecentlyallowedBellSouth(after
reducingaccesscharges)to annuallyraisepriceson basicservicesby up to 20% in
exchangeswhereaCLEC is providing service.At theend ofDecember,theFloridaPSC
approvedtheBellSouth(andVerizonand Sprint) proposalsfor arevenueneutral
reductionin accesscharges

VerizonReply Commentsin this proceedingat20 andnote40, andits August 11,
2003 expartein the VerizonOI&M ForbearanceProceeding,CC DocketNo. 96-149,at
3; HowardSupplementalDeclaration¶ 5.

Thus; BellSouth’s reliance on Dr. Tardiffs Declarationabout the pricing of
accesscosts(BellSouthReplyCommentsat 8-9) is misplaced. AT&T’s claim is that a
misallocationof OI&M costs, not accesscosts, will facilitate a BOCs price squeeze
strategy.

6 In the Matter of Verizon TelephoneCompanies, Inc. ApparentLiability for

Forfeiture, File No. EB-03-IH-0245(rel. Sept. 8, 2003),where, e.g, all the Commission
could do for oneset ofviolations was “admonishthe company” “becausewe arebarred
by the one yearstatuteof limitations,” id, ¶ 13, and whereVerizon substitutedits own
performancemeasurementsfor thosemandatedby the Audit requirements,effectively
maskingotherpotentialviolations.Id,¶ 16, n. 18.

AT&T Corp.
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B. Discrimination:

1. Joint Ownership: Joint Ownershipwould resultin arrangementsthat
inherentlydiscriminateagainstrivalsto theBOC’s § 272 affiliates. Theaffiliate would
not haveto contractwith theBOC to obtainjointly ownedfacilities, therebyprecludinga
comparisonofthetermsoftransactionsbetweenaBOC anda section272 affiliate with
thetermsoftransactionsbetweenaBOC and acompetitorofthesection272 affiliate.
The“consideration”for suchownershipinterestswouldsimply flow from oneRBOC
accountto another,ensuringthatno bonafide arm’s lengtharrangementsexist, muchless
thatsucharrangementswould be offeredto competitorson like terms.SBC’s assertionin
its Commentsthatjoint ownershipofthenetworkprovidesa“measureofcontrol over
howit is configuredandused” concedestheinherentrisk that it will beconfiguredand
controlledin waysthat advantagetheBOC affiliate anddiscriminateagainstunaffihiated
providers.

2. OI&Ivk Verizon,in the OI&M Forbearanceproceedingsstatedthat if the
OI&M forbearancepetition is granted,Verizonwould use“the local exchangecarrier’s
OSSsto provideOI&M servicesto thesection272 affiliate” with all upgradespaidfor by
theBOC ILEC.7 As AT&T demonstratedin that proceeding,.thiswould necessarily
affordthe272 affiliate superioraccessto theBOC’s OSSsystems.Dr. Selwyn further
demonstratedthattheBOC couldtreatboththeupgradeand subsequentongoing
maintenanceexpensesasa“commoncost,” and “any non-zeroallocationofthese
incrementalsystemdevelopmentandmaintenancecoststo POTSwouldhavethe effectof
sh~fiingcostsawayfromthecompetitivelongdistancecompanyandonto regulated
monopolylocal exchangeservice” (emphasisin theoriginal).8

3. Difficulty ofDetectingDiscrimination: Contraryto the assertionsofSBC
(ReplyCommentsat 5)eliminationofthejoint ownershipsafeguardmaterially
complicatesthe detectionof discriminatoryconduct,by maskingthesourceofthe
discrimination. Theability ofBOCsto manipulatethemodeofinterconnectionby
unaffihiatedascomparedto affiliated carrierswould be increased.

4. BOC Contractswith 272 AffiliatesAreNotPracticallyAvailableto
UnaffiliatedlXCs:As AT&T hasdemonstratedin theForbearanceproceedings,the
BOCshavecraftedcontractsthatlimit theability of competitorsto qualify for the service

Verizon’s October 27, 2003 ex parte in the Verizon OI&JvI Forbearance

Proceeding,CC DocketNo. 96-149at4.

SeeEx parteDeclarationofDr. LeeL. Selwyn filed on behalfof AT&T, July 9,

2003, in the VerizonOI&IvI ForbearanceProceeding,CC DocketNo. 96-149,at para.

18.

AT&T Corp.
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in question.E.g., Verizon’s and SBC’sbilling andcollection servicesandBellSouth’s
growthtariff (the lastrecentlywithdrawn).9

5. Virtual Collocationis NotComparable: Thefact thattheBOCs, in the
contextofprovidingvirtual collocationalsoprovidesrelatedOI&M servicesto their
affiliates(BellSouthReplyCommentsat 15), demonstratesboth theextensiveregulatory
oversightneededto ensurenon-discrimination— virtual collocationis typically subjectto
extensiveperformancemetrics— andtheinadequacyoftheBOCs requestherethatthe
Commissionsimply abandonits OI&M safeguardwithoutimposinganysimilar
performancemetricson newly permittedOI&M services.

ifi. TheBOCsSuccessIn theLongDistanceMarket Belietheir Claim That the
Joint Ownershipor OI&M SafeguardsHaveImposedAny BurdenAt All

1. TheBOCs cost datais unsubstantiated,and the Verizon and SBC claims
that they incur hundredsof millions of dollarsin costsgrosslyexaggerated.TheBOCs
neveraddressBellSouth’sevidenceshowingthat theabsolutecostofOI&M servicesfor
its longdistanceoperations,which provideservicesto about3 million subscribers,is $3.3
million ayear— or about9 centspermonth for eachofBellSouth’scustomers.

2. TheBOC’sdisparatecost claims:

BOC ~ublic1yDisclosedClaimedCost of StructuralSafeguards
.

Verizon
$300million from 2002to 2006on top ofadditionalcostsprior to 2002.

.

VerizonCommentsat 15
SBC $77.8Mlyear (or $233.4over 3 years),OI&M ForbearancePetitionat 20.
Qwest “Qwestincurs veryfewOI&M costs,”OI&M ForbearancePetitionat 7.
3ellSouth $3.3Mayear,9/15/03OI&M Forbearanceexparteat 3.

BSLD “hasoutsourcedmostOI&M function.” 9/15/03ExParteat 3. PerhapsVerizon
andSBCshouldoutsourceto thesamevendor.

3. BOC claimsto theCommissionthatthesesafeguardshaveaffected
broadbanddeploymentandenterprisebusinessservicesarecontradictedby whatthe
marketandSBC arereporting. BellSouthcannow reach85%ofits customersat 3 Mbps
and50% at 5 Mbps, morethanenoughfor its currentneeds.
http:lldslprime.com/News_Articles/news_articles.htm.Thesameis truefor SBC — its
“Broadbandfootprint to reachnearly80%oftotal customerlocations” andnearlyhalfof
DSL capablelocationsareableto achievespeedsof4 to 6 Mbps.
http://www.sbc.comlCommonlfiles/pdf/SBC_Lehman.pdfslides 10 and 19.

SeeAT&T’s October 1, 2003 ex parte in the Verizon OI&M Forbearance
Proceeding,CC DocketNo. 96-149andAT&T’s October27, 2003 exparte in the SBC
OI&MForbearanceProceeding,CC DocketNo. 96-149,98-141.

AT&T Corp.
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4. SBCrecentlytold Wall Streetanalystsandinvestorsthat:

(a) It’s long distanceshareis growingat unprecedentedrates:“As you look at
ourpenetrationrates,we’ve achieved32%in theconsumermarketin California in just
ninemonthsand54% in Southwestin just overthreeyears.”

(b) Theenterprisebusinesssegmentwas“really a sweetspot for SBCand
reflectsourcapabilitiesandinfrastructuretoday” andthatit hasbeenvery successfulin
this segment,especiallyin Frameand ATM, giving thefollowing examples:“we
recentlycloseda $350million, 5 yearcontractfor anationwideframe-relaynetwork
[a]notherexample:a $9 million, 3 yearcontract... [that] requiresa 580 site framerelay
network.Two more:a $10million, 3 yearcontract... includesa221 site framerelay
network ... [a]nd finally, wecloseda $10million contractwhich includesa 104 site
framerelaynetwork.”

(c) Its broadbanddeploymentis morethansufficient for existingandfuture
needs:“While weareclearly the largestDSL provider,webelievethat within our
footprint, weareatparitywith cablemodem . . . Todayouruserstypically getdownload
speedsof about1.5 megabitsper second,whichaccommodatesalmostall ofthe
downloadspeedsofcurrentapplicationsand servers.But wealsohavetheability to offer
four to six megabitsto about50%ofthe locationspassed(ph) today.Thebottomline is
thatwehavetheability to meetfuturerequirementsfor applicationsat increasedspeed
whentheneedarises.”

CCBNStreetEvents,EventTranscript,SBCCommunicationsAnalystMeeting,
November13, 2003, 1:30PMET, (submittedwith AT&T’s ExtensionOfSection272
Obligationsin KansasandOklahomaReplyComments,WC DocketNo. 02-112,filed
December29, 2003, Attachment7).
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